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Order

1
Declare that the parties’ Building Contract dated 12 October 2006 was determined by the service of the Applicant’s notice dated 11 April 2007.

2
Order the Respondent to pay the Applicant $7,219.40.

	MEMBER I. LULHAM


	APPEARANCES:
	

	For the Applicant
	Mr L. O’Connell

	For the Respondent
	Mr B. Kelly, Director


Reasons

1 The Applicant as Owner and the Respondent as Builder entered into a major domestic building contract on 12 October 2006, pursuant to which the Respondent was to carry out substantial renovation work on a residence in North Fitzroy, for a sum of $442,310.00.
2 In this proceeding the Applicant says that she has terminated the contract, and she claims damages which are calculated by comparing the value of work performed by the Respondent, with the amount it had received by way of deposit.  The Respondent says that the contract has not been terminated.

3 The contract is in the form of the HIA plain English Contract October 2004 edition, a 4 page document entitled “Additions and Alterations …” which lists works which are within the contract price, and a Bound Specification.

4 I heard evidence from the Applicant’s husband, Mr Laurie O’Connell and a director of the Respondent Mr Bernie Kelly.

5 The Applicant’s termination of the contract was said to be affected by the giving of a written notice to the Respondent under clause 46.2 of the HIA Contract dated 15 February 2007 and a subsequent letter dated 11 April 2007.  Both documents were marked “without prejudice” but it was clear to me having heard the witnesses that they were not intended to be so, by either party.
6 Clauses 46.2 to 46.4 of the HIA Contract are as follows:

“46.2
If the Builder is in substantial breach of this Contract the Owner may give the Builder a written notice to remedy the breach:

· specifying the substantial breach;

· requiring the substantial breach to be remedied within 10 Days after the notice is received by the Builder; and

· stating that if the substantial breach is not remedied as required, the Owner intends to end the Contract.

46.3
If the Builder does not remedy the substantial breach stated in the notice to remedy breach within10 Days of receiving that notice, the Owner may end this Contract by giving a further written notice to that effect.

46.4
The Owner is not entitled to end this Contract under this Clause when the Owner is in substantial breach of this Contract”.

7 The particular matters which the Applicant relied on in her notice of 15 February 2007 were that:

(a) the Respondent had not used a payment of $4,560.00 which it had received from the Applicant for the intended purpose of paying the building surveyor Stokes Perna;
(b)
by 14 February 2007 the Respondent had not attended to deficiencies in its work, notified to it at a site meeting on 23 January 2007, the deficiencies being the way in which the Respondent had left the site after partially completing some demolition;

(b) the Respondent was apparently not carrying on work.
(c) the Applicant required evidence of the Respondent’s solvency (this was raised for the first time in this letter); and

(d) the Respondent had made a progress claim for completion of demolition works when it was not entitled to do so.

8 I note at this point that Mr O’Connell did not give evidence orally about the receipt of the Respondent’s a progress claim, nor tender that document.  Mr Kelly did not give evidence of that matter in his evidence in chief, nor did he cross examine Mr O’Connell about it.  Mr Kelly did not deny that the Respondent made a progress claim.  In answer to a direct question I put to Mr Kelly, he stated that the Respondent had not made a progress claim by 8 January 2007.  I conclude that the Respondent made a progress claim after 8 January 2007.
9 In her letter of 11 April 2007 the Applicant said that:

(a) the $4,560.00 had still not been used for the intended purposes;

(b) there had been little or no work performed since 15 February 2007; and
(c) the requirement for evidence of the Respondent’s solvency had not been met.

The letter said:

“4.
The Notice given 15 February 2007 under 46.2 of HIA Building Contract dated 12 October 2006 has not been remedied and therefore Contract has been ended by your breach”.

10 The Respondent’s position is that the Building Contract has not been determined.  The Respondent’s only argument was that the Applicant was not entitled to serve her notice of 15 February 2007.  The Respondent relies on clause 46.4, which I have quoted above, and the Applicant’s failure to comply with clause 14, which states:

“14.
The Owner must give the Builder the following written evidence within 30 Days of the date of this Contract to enable Building Works to commence: …
· satisfactory evidence of the Owner’s capacity to pay the sum of the Contract Price and where monies are to be borrowed, satisfactory written evidence that any loan has been approved by the Lending Body and that the mortgage documents have been signed; …”

Clause 45.1 defined “substantial breach”, for the purposes inter alia of clause 46.2 as follows:

“45.1
The Owner is in substantial breach of this Contract if the Owner:

· does not give the Builder any of the essential information required by Clause 14: …

· is otherwise in substantial breach of this Contract”.

11 It is clear that the Applicant did not comply strictly with clause 14. The Contract, on page 4, said that the Applicant’s lending authority was “National Bank”.  Mr O’Connell’s evidence on the Applicant’s compliance with clause 14 was that the Applicant received a letter from the Respondent’s solicitor dated 5 February 2007 and that Mr O’Connell gave Mr McPhee the evidence on 8 February 2007 or shortly afterwards.

12 The Respondent did not deny this.  So the Applicant’s own case is that she did not provide evidence of capacity to pay the price within 30 days of the Contract, but that she had done so by the time her notice of termination was served on 11 April 2007.

13 Clause 46.4 of the Contract says, “The (Applicant) is not entitled to end this Contract until this clause (i.e. clause 46) when the (Applicant) is in substantial breach of the Contract” (emphasis added).

14 Clause 46.4 is concerned with the point in time when the contract is terminated.  It does not mean that if clause 14 is breached due to the 30 day time limit being broken, the owner can never terminate the contract.

15 Accordingly I reject the Respondent’s defence based on clause 46.4.

16 I find that the Building Contract has been terminated.
17 The Applicant has assessed her damages in a very conservative manner.  She has not sought to rely on the cost of having another builder complete the works.  She has in effect merely sought a refund of money, on the basis that she had overpaid the Respondent.

18 The Respondent gave no evidence on the quantification of the Applicant’s loss.  The Applicant relied on a report from a Quantity Surveyor, D G Jones Australia.  Given the absence of any evidence to the contrary I accept that report.

19 I find that the Applicant is entitled to damages calculated as follows:
	(a)
	Refund of overpayment to the Respondent
	

	
	Deposit paid
	$22,106.00

	
	Less value of work performed prior to termination as assessed by Quantity Surveyor
	$16,682.60

	
	Sub total
	  $5,423.40

	
	Plus
	

	
	Amount paid by Applicant to Building Surveyor because Respondent did not pay it out of the $4,560.00
	  $1,260.00

	
	Rubbish removal paid for by Applicant
	     $363.00

	
	Cost of replacing locks and keys after termination of contract
	     $23.00



	
	Cost of replacing plans and specifications, after termination of contract
	   $150.00

	
	
	$7,219.40


20 The Applicant also argued that an old fireplace had been stolen from the property.  No evidence was given on the circumstances of this or as to the value of it, and I reject that claim.
21 The Applicant also sought payment of the Quantity Surveyor’s fee, but as the report was obtained purely as evidence in the damages claim, it is an item of “costs” and I decline to award it.

22 Accordingly I declare that the Building Contract was determined by service of the notice dated 11 April 2007 and I order the Respondent to pay the Applicant $7,219.40.

	MEMBER I. LULHAM
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